
Comment USTR-2010-0003

Dear USTR Kirk,

Due to the nature of the negotiations surrounding ACTA, specifically the lack of public information 
about it, I will not comment on the substantive composition of it – being only a knowledgeable member 
of the public on this topic, rather than a hand-picked lobbyist, has deprived me of that ability – instead I 
will restrict my comments to my perceptions on the motivations behind such an agreement, and the 
manner in which the agreement has been negotiated.

Motivations

First and foremost, the idea that an anti-counterfeiting treaty is needed is not consistent with the facts. 
Specifically, with copyright, there has been no recent decrease in sales or profits that can be ascribed to 
any counterfeiting. Even what is perhaps the most volatile market – that of cinema box-office receipts – 
has shown marked stability in this time of economic downturn. In fact, of the last ten years, eight have 
been record income years, with 2009's total being more than 30% greater than 1999's. In music sales, 
there has been a 4.4% increase in units sold just between 2007 and 2008. These figures are not 
arbitrary, nor created by a think tank, or analysis group. These are figures from industry bodies 
themselves. 

It's the same in other areas. Finland for instance, is a good baseline for observational sales. Due to the 
nature of the Finnish language, there are no close linguistics, which reduce the demand of imports. 
Figures from the Finnish IFPI have shown that sales today are steady, and have been for most of the 
last thirty years.

If any more information was required, the consider that in the week ending January 24th 2010 alone, the 
top 30 DVD titles sold approx 3.1 MILLION copies, about $50 Million. Six of the top ten titles that 
week were on their initial week of release, and sold over a million copies. Over 2009, the top 100 
DVDs sold almost 236Million copies – almost $4Billion in sales. 

Thus, any claim that counterfeiting is a serious problem for copyright is not based on reality, but a 
deliberate (or misguided) review of the appropriate data, substituting estimates and guesses for hard 
data. In some cases, claims are no more than an estimate based on an approximation, derived from 
guesswork.

The problems with patents are also many fold. In some cases, yes patented items are reproduced in 
violation of the patent, but there is a bigger, more important area that needs work before any work 
should be done on patent enforcement. That area is the Patent application and granting procedure. Until 
clearer restrictions of what is and isn't patentable are defined, and the ability is given for the USPO to 
effectively processes applications in a timely manner, there are going to be problems with treaties like 
ACTA. Patents improperly granted through time and manpower shortages will lead to competitors 
items, which may infringe an invalid patent, being dealt with as counterfeit, until the patent can be 
ruled invalid. Adding additional sanctions to enforce a system that is badly broken does not make 

USTR-2010-0003 Page 1/2 ANortonUSTR-2010-0003.pdf



sense, first the system should be repaired and then if the system needs it should new enforcement 
methods be pondered.

Together copyright and patents form are the bulk of what is sometimes improperly called “Intellectual 
Property”. Despite what the name implies, copyrights and patents are not property, but instead are time-
limited rights granted by the government. The authority to grant those rights stems from what is known 
as the 'Progress Clause' of the US Constitution, which states that Congress has the power “To promote 
the progress of science and useful arts, by securing for limited times to authors and inventors the 
exclusive right to their respective writings and discoveries;” Nowhere in it is there any implied or overt 
statement that copyrights and patents must be made profitable. Instead the progress of science and the 
useful arts are to be preserved and the sole purpose of these rights. Thus the very basis for ACTA must 
be questioned in terms of “does this enforcement promote the progress of science and the useful arts”. 
It is a question that can't be answered, because the contents are unknown.

Transparency

Thus we move to transparency. A transparent government is a democratic one. It is one where the 
actions are known to the people it represents, as are the reasons behind it. If the populace does not 
believe it to be warranted, or necessary, they make their opinions known through their elected 
representatives. If enough concerns are raised, it does not become law. That is the basis of democracy.

However, in a despotism, there is no need to public rules and laws when they are being considered. The 
needs and wants of the populace, and their opinions on the proposed rules, are of no consequence. 
There is little regard to factual basis for laws and rules, as the will of those behind the rules is 
considered enough of a reason.

In the organization and planning, ACTA has more in common with a despotic (if not tyrannical) edict, 
rather than a rule or regulation put into force by democratic governments. It is also the method used by 
the corrupt to hide their dealings and avoid detection. Unless and until the dealings around ACTA are 
dealt with in a way consistent with a democratic government, the assumption will be that the contents 
are so against the public desire, that it could only be carried out in a dictatorial manner. 

History will judge things, and at present it is hard to see how history can fail to link the current 
progress and process of ACTA, to other 'stellar' historical actions by the US Government, such as 
McCarthyism, Watergate, and Executive Order 9066 (Japanese-American Internment) 

In the efforts of democracy, transparency, honestly, integrity and basic common sense, I'm sure I join 
many others in requesting that the text of the Anti-Counterfeiting Trade Agreement be made public.

Yours,
Andrew Norton.
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