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Introduction

There are several things that need to be discussed in any such plan. These however, boil down to the 
standards WHAT, WHEN, WHERE, HOW, WHO and WHY. Of these, the why is often the most 
overlooked and poorly addressed, reduced frequently to the level of hearsay. This submission then will 
focus more on the Why, than on the other areas.

This is also the only area in which the term 'intellectual property' will be used, outside direct quotes. 
The reason is simple, copyright is not 'intellectual property' – it is a meaningless term that exists only to 
confuse the issue. The term is used to lump together three very separate areas of law (Copyright, Patent 
and Trademark or 'c/p/t') into a handy catchphrase, but it is also an incredibly inaccurate and misleading 
term. The three things that mostly comprise Intellectual Property are, first and foremost, not property. 
They are government granted, term-limited, assignable rights (as defined in the US Constitution itself). 
Secondly, they are not 'intellectual'. There are patents for a stick (US patent #6360693 issued Mar 26 
2002) or for patching drywall (US patent # 6994809 issued Feb 7 2006) which are completely obvious, 
and 'no brainers'. Copyright is even worse. While this document will have an automatic copyright to 
myself, as author, similarly this text document would have one were I to repeatedly bang my head on 
the keyboard (while it does qualify as 'using my head', it is a long way from an intellectual use of my 
cranium). If I drop my camera, and it takes a photo when it lands on the floor, that too is a work of art 
that I then own the copyright on. Again, no intellect was utilized, and yet 'intellectual property' was 
created. The main reason for the creation of this term is easy enough to see. The implication of this 
term is that the work it covers, is 'owned' by someone, and that extensive work went in to it. While the 
latter might be true of a number of works, it is vastly in the minority when compared to the total 
number of works the term applies to, under the current laws.

The purpose though, of this consultation is to focus on copyright, and more specifically, on 
enforcement, although it is clear to all who have had tangling with the law, that do not have a legal 
expert on retainer, that both the laws, and the enforcement of said laws, are heavily slanted towards a 
few large groups and organizations, at the expense of the citizens of the United States. This is also an 
appropriate point to give the obligatory reminder of the entire purpose of copyright, as specified in the 
US Constitution.

To promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries 

Page 1 / 6 AN_USCopySubmission_240310.pdf



The key word is also the one used to describe the whole phrase – Progress (as in “The Progress 
Clause”). The aim of copyright, is to promote the progress of science and the useful arts, and thus any 
enforcement of that copy right, should likewise have the same aim. It is not (as one panelist suggested 
at the FCC's hearing on DRM in 2009) the point of copyright to assure profits, to fund future works, or 
to enable businesses to exist, and enforcement shouldn't be undertaken for the aim of having this be so.

PART II

The first question is clearly who should be doing enforcement. Traditionally, it's a civil law matter, 
although recent laws have expanded the criminal aspects. At a basis, criminal law should provide for 
protections for the citizens and society, in terms of safety, and quality of life issues. This is not an area 
where copyright infringement is even relevant. The effects of criminal enforcement of copyright, are 
that some businesses get an increased economic advantage, which is decidedly not what criminal law 
should be used for. That is the purpose of civil law. Criminal-law enforcement of copyright leads to an 
expenditure of government funds, for the purposes of materially enriching a certain company, that has 
not demonstrated a loss. It is in effect a government subsidy to certain companies and industries.

The most telling facts are that at no time over the past 5 years, has any study been released by any 
group pushing for tougher copyright enforcement, that actually backs it's claims up with raw data. 
Instead, there are estimates, surveys, approximations, projections and everything except cold, hard 
facts. If nothing else, the very lack of facts to support their claims should immediately make their 
claims suspect. Additionally, when these groups release these figures, even if two groups release 
figures for the same area, over the same period of time, they are never in agreement.

However, there's even more interesting evidence. Claims in recent times have said that the Internet has 
been a great source of revenue loss for the 'creative industries'. In actuality, most of these industries 
have been performing better now, than before the internet. Worse, these figures and announcements of 
'record years' are often followed in the same press releases with 'despite piracy' or similar statements. A 
case in point would be a press release from earlier this month by the MPAA, they state “The report 
shows that global box office receipts reached an all time high of  $29.9 billion, an increase of  7.6% over 2008 
and almost 30% from 2005.” is at the start, with “In 2009, the number of  U.S. produced films released in 
domestic theatres decreased 12%, the first decline since 2003. The decline is attributable in significant part to 
labour issues affecting the industry in 2007-08, the recession and the challenges to investment recovery due to 
rampant content theft, and the decline in DVD sales.” at the end. Anyone reading that would draw the 
conclusion that copyright infringement is having a significant effect. Anyone looking at the facts 
though would draw a different conclusion.

In 2005, the FBI and the U.S. Bureau of Immigration and Customs Enforcement ran Operation D-Elite. 
This shut down the EliteTorrent website, which was distributing a work-print of Star Wars Episode 3: 
Revenge of the Sith prior to it's release in cinemas. This work-print release HURT the film so much, it 
was only the year's biggest domestic box office gross, bringing in $380million (with a worldwide box 
office gross of $849Million, putting it second there, narrowly pipped by Harry Potter 4). Clearly the 
release of the work-print on to the internet damaged things a lot, for it to perform so badly.

In 2009, X-Men: Origins – Wolverine was similarly leaked online ahead of it's cinema release. It again 
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hurt the film so much that it only made $180Million in the US box office (13th for the year), and 
$373Million worldwide (15th).

It's hard to see then how pre-release copyright infringement significantly impacts revenues. As MPAA 
Chair Dan Glickman himself says1, Cinemas are in the business of providing an experience. An 
experience you can't easily replicate with a downloaded copy. The only way copyright infringement 
would be damaging this experience is if someone is copying cinema prints, and showing them in their 
own cinema. Rather unlikely, but that's the only way their box office receipts would be harmed, due to 
copyright infringement (poor quality films is another matter). 

Of course, it's also not a new cry, but one that has been heard through the ages, perhaps most famously 
by Mr Glickman's predecessor at the MPAA, Jack Valenti, in Congressional testimony2 on April 12 
1982

“Now, the question comes, well, all right, what is wrong with the VCR. One of the Japanese lobbyists, 
Mr. Ferris, has said that the VCR -- well, if I am saying something wrong, forgive me. I don't know. He 
certainly is not MGM's lobbyist. That is for sure. He has said that the VCR is the greatest friend that the 
American film producer ever had.

I say to you that the VCR is to the American film producer and the American public as the Boston 
strangler is to the woman home alone.”

Surrounding that were claims that the VCR was going to devastate the advertising industry, and the 
secondary markets for films. Mr Valenti's warnings were So accurate, that in 1999, 55% of US studio's 
domestic revenue came from 'home video' (VHS and DVD) and 22% came from the cinema3. In this 
case, as in every other case the claims of the copyright lobby were false, and new technology increased 
and expanded their industry and income. It also encouraged new industries, such as DVD rentals, as 
well as home recording through the increase in camcorders (without VCRs to play them back on, we'd 
still be using cine)

The sum total of these efforts to increase enforcement of copyright, is not to make things better for the 
arts in general, the populace, the country or the future. It is instead intended to maintain and increase 
the current business models, and the current monopolistic control of markets, and to avoid having to 
adjust and reshape.

One final issue to look at is one of costs. The cost of making a motion picture has sky-rocketed in 
recent years. In 1991, Terminator 2 was the hot film of the year. It used cutting edge special effects and 
visuals, and a major headlining star. It cost $102Million (or around $161Million in 2008 dollars). In the 
last two years, there have been animated films with greater budgets (Shrek 3, Wall-E, and Up to name 
3). Some films have cost upwards of $250million (Pirates of the Caribbean 3, Spider Man 3, Superman 
Returns are another 3). Thus, as with companies such as GM, it is not just the sales (which have 
increased) that have to be addressed, but the spiralling costs too.

Of course, while the focus here is mostly on films, music is in a similar situation. However, the 
1 http://www.thewrap.com/ind-column/mpaas-glickman-i-got-my-hollywood-ending-15327   
2 http://cryptome.org/hrcw-hear.htm   
3Video Software Dealers Association, 2000 

Page 3 / 6 AN_USCopySubmission_240310.pdf

http://cryptome.org/hrcw-hear.htm
http://www.thewrap.com/ind-column/mpaas-glickman-i-got-my-hollywood-ending-15327


increased ease in production, and the ease of setting up a retail marketplace, has substantially broken 
the previous problem of cartel-like sales management. Here too new technology has increased things. 
No longer do bands need to sell CDs, they can (and do) sell MP3s directly to fans, without record 
labels taking cuts. Bands that have tried both this way, AND the traditional way have found that the 
new non-label way has vastly increased the bands income, even when people can take the product for 
free.

Thus., every single economic impact that can be substantively identified shows little to no direct 
economic loss by copyright infringement. Indeed many independent studies show a net gain in sales as 
people utilise the 'try-before buy' aspect. While major record labels claim this does not exist, it is 
because such actions favour the smaller artist, without saturation media coverage on TV and radio. The 
same money is spent, it is just going to a different artist.

Again, however, the main fact must be made. At no time in the recent past, has ANY substantive 
evidence, data, or facts been presented to substantiate the claims of loss. Were the industries to start 
doing so, so that their claims can be accurately and independently reviewed, their claims may have 
more merit. At present, however, their claims are as before, nothing more than crying FIRE in a 
crowded theatre, and with the same aim – to cause confusion, and panic, though which they may, in 
some way, profit.

With these challenges, it is hard to see how even the current levels of enforcement can be justified, or 
even the need for laws such as the PRO IP act, or the Family Entertainment and Copyright Act.

The only threat that comes from copyright, is that of enforcement stifling free speech, expression, and 
most specifically, the progress of science and the useful arts. When the enforcement of a law runs 
contrary to the laws very reason for being, it is time to reconsider the law.

PART II

Specific suggestions for reducing the flow of infringing goods can come in a variety of shapes and 
sizes, and since it's clear that the 'standard' methods of enforcement have failed rather drastically, there 
are a number of innovative ways to try instead, many, if not all, are derived directly from the facts 
surrounding the whole copyright mess.

1) Ease of access.
The ease of access, or lack of, is often a major factor in copyright infringement. A copy is made 
or sold because of an inability to obtain a 'legitimate' version, or because of restrictions in the 
legitimate version that make them impractical, or unusable. Specifically DRM was one of the 
major driving forces behind MP3 sharing. Region coding on DVDs, and the staggered release 
schedule this allows drives the copyright infringement of films. And the copy protection 
systems themselves are often the driving reason for the copyright infringements of software. In 
addition, many utilizations of copyrighted words, legal under US law, are prevented by DRM, 
forcing those who wish to use material legally, to violate copyright in order to do so. Secondary 
markets and resale are also areas that DRM negatively impacts.

The outlawing of DRM would mean that content would be free for people to use, and would 
open up sales routes, work uses, and the creation of new works. This reduction of infringement 
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also opens up new economic activities. In addition, DRM has been shown conclusively to not 
work in it's stated purpose, as it does drive people to infringing versions which have had the 
DRM removed

2) Reduction in Term Length
Similar to above, it would reduce infringement by removing the NEED to infringe. The vast 
majority of a creative work's income comes in the initial year or two of it's life. Only a minute 
percentage of works have any commercial value before it has reached even 30 years old. In 
addition, the reason for copyright is to promote the progress of works. The ability to make one 
work, and them live off that for life is not promoting the progress. The need to have to work and 
create new, better works does indeed promote progress.
In addition, the creation of orphan works is another problem. Orphan works are works where 
the rights holder can not be identified, and thus permission can't be sought. In this case it would 
either be used anyway – an infringement – or not used and the work not done – stifling 
'progress'

The suggestion is sometimes called “14+14”. It is a 14 year automatic copyright term, followed 
by a single 14 year extension. This extension would have to be registered, and a suitable fee 
paid. This reduces infringement by removing FROM infringement old works which have little 
to no commercial impact. It also avoids situations where stores, too afraid of massive copyright 
damages, will refuse to enlarge 50's school photographs  for a funeral4, for instance. This may 
negatively impact some large corporations, that derive a large amount of their income from 
back catalogues, but it will, at the same time encourage them to invest in new creations to 
replace them, again, creating promoting progress in the useful arts.

3) Regulation of Rights Enforcement.
The DMCA has a provision in it that requires the notice maker to certify under penalty of 
perjury the accuracy of the statement. This is a positive step, however it is frequently 
circumvented. Youtube, for instance, mostly operates on the basis of warning notices handed 
out by automated machinery, with no regard for things such as fair use. There are also instances 
where groups have made infringement accusations when no infringement has occurred. One 
such example is from 2008, where the Scottish band Travis released one of their songs on the 
net for people to share. One person that did so was accused by the IFPI of copyright 
infringement. Communications with the actual copyright holder, Fran Healy, confirmed that the 
track was free to be shared5, and that the IFPI was in the wrong. However, under present 
enforcement (let alone any increased enforcement) the IFPI can easily accuse and significantly 
harass and inconvenience people, even when the people are in the right.
There is another case, from October 2009, where Warner Music has claimed copyright 
ownership of tracks it does not own6. These claims are then used to populate automated 
enforcement systems to often lock the works down, against the wishes of the actual rights 
owners.
Finally there are many cases of the labels suing or threatening to sue fans for infringement, and 
the artist that actually created the works being very much against suing fans, or threatening 

4 http://consumerist.com/2009/11/walmart-wont-let-family-print-photos-of-dead-relative-for-funeral.html   
5 http://torrentfreak.com/travis-defends-fan-from-ifpi-threats-080731/  
6 http://torrentfreak.com/copyright-drama-prevents-artist-from-sharing-music-on-myspace-091007/  
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them. Indeed Avril Laveneleaven famously offered to pay for the defence of an infringement 
suit that was to be brought by her own label, for copying her song.
There can only be one effective way to deal with this, and that's punishment for incorrect 
claims, or false accusations. Perhaps a large fine or prevention of filing claim. I suggest a 
statutory fine of $150,000 per instance, which is the same as the maximum penalty for wilful 
copyright infringement. This will reduce the false claims of copyright infringement that make 
up a substantive percentage of total infringement claims. 

This concludes my submission at this date

Released on http://ktetch.wordpress.com under a Creative Commons BY-Sa-NC license.
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