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Background
Norton P2P research is an company that provides research and hard data on peer-to-peer related topics, 
mostly for specialised news sources. It prides itself on having had first-hand experience with the music 
and TV industries – the former as a copyright enforcer – and for being completely independent. Some 
of the news reports based on data provided by Norton P2P Research was included in the June-
September 09 consultation “Legislation to Address Illicit P2P File-Sharing”

Response
The basis of this consultation undertakes a certain set of assumptions. The assumptions are that the 
claims of loss that have prompted the Digital Economy Bill are accurate, and that the pursuance of this 
legislation will curb these losses, and provide additional revenue source. As was clearly noted in the 
previous consultation responses on this topic, that no factual evidence to back up any of these claims 
has been provided should show that the first assumption was inaccurate. Secondly, that the industries 
that claim to be affected have shown growth during a time of economic downturn (a sustained long-
term growth no less, at greater than or equal to inflation) shows that the second assumption is incorrect. 
Indeed the growth curves show no significant deviation over the past decade from the pre-existing 
pattern. This is using the industries' own raw data. So, the question then is if the underlying 
assumptions for this legislation are false, then the legislation is not based in reality, and should 
therefore not be implemented.

Option 2, given in section 2.6 is therefore not only the baseline, but the only acceptable course of 
action. It is the only action that is possible given the evidence provided, as well as the only action that 
is consistent with justice. Creating a separate system to work outside the judicial system is not just 
unethical, it is corrupt, and runs counter to the very basis of British Justice, especially as the only 
“evidence” that supports such actions isn't even worthy of the name, but are estimates based on 
estimates based on estimates – claims three-times removed from facts. Worse, the only groups that are 
publishing these claims are those that stand to gain – a direct conflict of interest.

I would be easier to forgive people for overlooking this, were this the first time such claims had been 
made. Unfortunately the past 150 years has been replete with examples of new technologies being 
persecuted by those that have dominated the affected industry. In some cases laws were passed and 
enforced (such as the 1865 Locomotives Act) and later repealed as they were found to be harmful to the 
technological progress of the country as a whole. In other examples (especially relating to copyright) 
others nothing was done, and the claimed harms never appeared. 

We thus have two significant aspects that would be ignored if option 1 (2.5) is undertaken; historical 
parallels, and the only cold hard facts that anyone has provided. 

There are other concerns as well though. The basis of this consultation is how costs should be 
apportioned for a new extra-judicial method of dealing with what is currently a civil-law case. The 
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proponents claim that bringing cases to law the traditional way is too expensive, and time consuming. 
However, there is no requirement that on infringement being detected, a case MUST be brought, else 
the rights are forfeit. Thus cases can be picked and chosen based on the merits. Additionally, civil law 
procedures allow for the recovery of costs from the defendant should the plaintiff win. Thus any and all 
costs incurred would ultimately rest on one of two parties – either the plaintiff could could not prove 
their case, or the defendant who could not prove theirs. As such, the costs belong to those that does not 
have an adequate case. Those pushing for the apportionment of costs (the copyright industry) say that 
without this, it would be costly. It would only be costly only if they had a majority of cases that they 
could not substantiate, and/or intended to quite literally flood the system and hope that the fear of 
damages and the cost of defence outweighs the costs offered for the defendants to settle, and that the 
settlements cover the costs. Both of these are not good reason to incur costs on a third party which 
operates in another sector of business entirely. 

Again, for all these reasons – facts, historical parallels, and basic logic – mean that option 2 is the only 
possible solution. 

Option 1 however, given all this, brings up the nastiest implications of the 'Star Chamber' of yore. A 
special 'court' to deal with these things, to avoid using the Judicial system that has been more than 
adequate for use for centuries, just because it is not convenient for the complainant. 

Question 1 
Is the list of included cost items correct? What items should be added or removed? Please give 
reasons. 

This list is not correct. Section 5.4 has the note “It is impossible in practise to quantify these 
costs”. Those costs are indeed quantifiable, and can be so derived using the same method as has 
been used to determine losses by the Copyright industry. If one can be quantified, so indeed can 
the other. If the method is 'accurate' for determining losses, indeed accurate enough to propel 
legislation (and back it via a 3-line whip), how can it not be accurate enough to determine costs as 
part of this

Additionally, if we were to modify the first sentence in section 5.1, changing ISP for ' the Copyright 
Industry', and costs to losses (so that the sentence reads “Some concern has been raised that the 
Copyright Industry could seek to inflate their losses to insure that they either did not lose money 
or could profit from this exercise”) then you would have the concern that a majority of those that 
responded to the last consultation on this topic, and indeed the concern that most still have now.

Additionally, there should be a returnable deposit, or bond of £500 per use, to insure that any 
requests put through make it through. There is ample evidence of Norwich Pharmacal orders 
being applied for and granted (tens of thousands) and less than a handful making it to court. 
Should the case not go to court (under the present system) within a period of a year, the money 
should be split with (for example) 50 going to the ISP for costs, 50 going to the Treasury, and 400 
going to the affected subscriber. This brings an additional element that would seek to encourage 
the use of court, or whatever the appropriate system put in place, rather than attempting to 
force/intimidate a settlement. The data we are talking about is, after all, an ISP subscribers 
PERSONAL DATA. Perhaps in conjunction with a use-it-or-lose it requirement of the personal 
details, covering the same period. While this may be seen as an additional cost, it is only in the 
end a cost if the system is circumvented, or abused. Proper use of the system would result in no 

Page 3/7 NP2PR_cost_sharing_response.pdf



additional cost. OFCOM could maintain this account. The purpose is to prevent the 'gaming' of the 
system that currently happens, which allows litigants to threaten to sue with impunity, but not 
actually have to. 

Question 2 
Do you think this is the right approach to the sharing of notification costs? If not, what should it 
be? Please give reasons and any supporting evidence 
It certainly is not. The notion of a flat fee, based on what an 'efficient operator' would pay is highly 
prejudicial against smaller ISPs, who are less likely and able to invest in new technologies and 
methods. In almost all businesses, a 'routine' job will cost less to perform in a larger business, than a 
small, as economies of scale drive down the cost. Thus the flat-fee will actively discourage and 
financially harm smaller ISPs, which thus benefits large ones. In effect it will reduce competition, 
which will harm consumers and the basic infrastructure (entrenched monopolies have less incentive to 
innovate, especially as their smaller, more nimble competitors are being financially disadvantaged in 
this manner.)

Question 3 
Do you think the 75:25 ratio is the correct one? If not, what should it be? Please give reasons and 
any supporting evidence 

No. The decision and desire to enforce rests solely with the Copyright holder. At no point does the 
ISP have a say in the decision. Making the ISP burden some of the costs of litigation for another 
party is certainly unethical. If I (as a copyright holder) decide that I want to bring a copyright action 
against someone, why should an ISP that I have had no pre-existing contract with have to pay to 
enforce my rights?

The ISP does not gain anything from a copyright action, win, lose or draw. It is a neutral third party 
that is involved only as a utility service, and expecting that industry to help fund an effort by one 
party to gain a financial advantage over another is obviously wrong to any person. 

Question 4 
Do you think this is reasonable? Do you have an alternative formulation that addresses the issue 
in a more effective way? Please give reasons. 

There is but one issue, and that is the use of an 'estimate' as if it were fact, AGAIN. Were it a fact, 
it would no longer be an estimate. Further, the source and methodology behind estimates should 
be provided. Norton P2P research has found no basis to the claim “estimated infringements in 
France is almost 3 times that in the UK “ despite significant inquiry in France as a result of the 
HADOPI laws. 

Additionally, attempts to prevent the 'gaming' of the system have already failed. The Digital 
Economy Bill, and especially the sections that are covered in this section, exist as the result of 
gaming. Attempting to run a system resistant to gaming, that was created by gaming, is both futile 
and farcical in the extreme.

Question 5 
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Do you think the broad 75:25 cost split should be used to apportion the cost of the regulator 
functions and appeals? If not, why not and how should they be funded? 

No. Again, the purpose of this litigation, or 'action' is to provide a financial benefit to one party. Every 
piece of independent evidence suggests that if no actions are undertaken, there may not only be no 
losses, but financial gains over the long term. The decision to bring a copyright enforcement action is 
undertaken by one party, and should be dealt with as the responsibility of that party. At no point should 
the decision of that party to undertake such actions be funded involuntary, in whole or in part, by any 
other party. Such a thing amounts to a private tax. 

Question 6 
Should subscribers have to pay a fee to access the appeals system? If so, at what level, and how 
should economically vulnerable people be protected? Please give reasons and any supporting 
evidence. 

Absolutely NOT. To require a fee to protest ones innocence is contrary to the entire concept of 
British Justice. Indeed the very notion that people should have to pay to defend themselves in a 
system that has been created to make things 'cheaper' for plaintiffs through bypassing the legal 
system is frankly disgusting. That it was not only suggested, but effectively endorsed by this 
consultation document only strengthens the strong odour of corruption that permeates the Digital 
Economy Act, and has done for almost a year.

To remove judicial oversight, streamline and cheapen a litigation process for large corporations  to 
deal with an “issue” that still, after a decade, they can't provide any factual evidence is bad 
enough. To then not only consider charging is beyond the pale, and will bring worldwide contempt 
on the UK, as a bunch of corrupt bastards who sold out their citizens at the behest of a few large 
corporations.

Section 5.21 embodies this, and is clearly written by someone with no clue about the technologies 
involved. The DDoS mentioned there is something that can happen to any website, and happens 
to at least one site every second of the day. It is completely unrelated to the issues at hand – not 
least because the only way someone can file an appeal, is if they have already been decided 
against. Thus the only way such a flood of appeals could take place, is if there was a tsunami of 
decisions made in the first place.

Question 7 
Does the Order achieve all of these objectives? If not, please specify which aim(s) you feel the 
Order fails to achieve and why. 

No, absolutely not. The very fact that this consultation is taking place shows a failure in he 
penultimate point. This order exists based on the gaming of the political system, and the gaming 
of the legal system. There is no factual basis for this order. The claims of loss are estimates3.

It's own existence is the proof of its failure. Were there any substantiated proof, that would be 
another matter, or if the 'estimates3' produced by different organisations for the same thing had 
some degree of correlation, that might be acceptable. No honest man can look at the claims 
made, the 'proof' supporting it, and come to a conclusion that it is anything other than 'gamed' and 
unnecessary. 
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Question 8 
If you answered “no” to Question 6, please set out how you think the Order should be changed. 

The only way the order can be changed, so that it remains true to the tradition of Justice, honesty 
and integrity that the UK is known for, and that is to scrap it. Otherwise to protect the rights of our 
camera stars, we create a Camera Stellata

Question 9 
Do you agree with the process that the Order establishes in terms of when copyright owners may 
participate? 

No. Again, the process is unnecessary, because the entire basis is not needed. It is based on a 
flawed premise that is at odds with the facts.

Question 10 
Does this process ensure that small copyright owners are able to access the system? If not, what 
alternative provisions could be made? 

The question makes the assumption that small copyright owners are not able to access the 
existing civil law system that has been in place for some time. They are able to quite easily.

This does bring up an excellent point, however. Small copyright owners are in the great majority. 
Indeed almost every person is a copyright holder. However, laws are being changed and new 
processes introduced, in order to appease a small number of large rights holders.

We all own money, although a few hold a relatively large amount in comparison to most. Were the 
inland revenue to have the tax laws changed, to benefit the handful of richest people to the 
detriment of the general population, there would be outrage and severe investigations, especially 
as to the reasons. The situation is identical.

Question 11 
The impact assessment sets out the costs as we understand them at this stage. Does this 
represent a reasonable assessment of the position? Please provide any supporting evidence for 
your comments.

The costs seem to be all blank, giving no basis for determination. However, several of the 
statements in the impact assessment are factually inaccurate. 

• “This is necessary in order to enable investors to fully appropriate returns on their 
investment, as the rise in unlawful peer-to-peer (P2P) file-sharing might reduce the 
incentives for investment in new content.” (Pg32)

At no point has any evidence been provided to show that investors do not get appropriate returns 
on their investment (ROI). Returns are consistent with those of 10-15 years ago, before the 
widespread use of P2P file-sharing. Indeed, there is an increasing body of evidence that the 
opposite is true, and that P2P is increasing the ROI. The music industry has seen a 50% growth 
in sales over the past 10 years, mostly attributable to digital download sales. These sales were 
spurred on initially by P2P. Digital downloads, with their lack of physical form and zero 
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reproduction cost, are a much more profitable format than physical media.

• “Failure to set a cost-sharing process will reduce the incentive to develop new commercial 
models and investment in content.” (pg 32)

A cost-sharing measure would actually reduce the incentive, rather than the failure to create one. 
Historically a dominating industry does not innovate unless it has to. The move to digital 
downloads in the music industry, to 3D films in cinema, and to regularly updated software has 
been BECAUSE of P2P, not in spite of it. They have been attempts by the industries to innovate 
their products to retain a customer base.

With a cost-sharing process, the cost of protecting their current position is decreased, while 
another industry, one that has been at the forefront of technological innovation and has indirectly 
spawned these 'creative industry' innovations (through providing the technological tools that 
enable others to force the creative industry to 'create' new ways of monetising) is saddled with 
extra costs for no benefit. Thus a cost-sharing process with enforce the current status-quo and 
lead to stagnation rather than innovation.

• “An equitable allocation of costs is required in order to: to ensure that ISPs have incentives 
to reduce the number of instances of online copyright infringement “ (pg40)

This is technologically and legally impossible. There is no way to tell if a user is infringing 
copyright without undertaking massive customer monitoring. In the unlikely event that this took 
place, there is still no way to tell if the works are actually infringing, or not. The only person that 
can tell if a user is authorised to use the work is the rights holders themselves. ISPs have no way 
of telling. Thus the requirement is based on both a technological, and legal fiction, as indeed has 
much of the basis of both this consultation, and the wider Digital Economy Bill.

This is a small sample of the glaring errors that pepper this document, it's assumptions ,goals and 
ideals.

Should the BIS/OFCOM wish to discuss these errors and obtain accurate correction then we at 
Norton P2P Research are more than willing to assist. 
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